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Decemb

er 19, 2022

Grace Manahan

Assistant Planner

City of Mercer Istand dept of planning & Community Development
RE: Permit Application Number 2210-2120

Dear Grace,

My name is Scott Clements and | live at 3044 67" Ave SE, Mercer Island which is the property directly to
the south of 3036 67™ Ave SE. | am writing you with respect to permit application Number 2210-2120
that you have received from Buchan Homes. The permit set of drawings that you have received from
Buchan Homes includes approximately 1,000 square feet at the south border which is my property
through adverse possession. | have attached my recent Record of Survey recorded in King County on
July 215 2022. Please note the hashed area that states “Area of Questionable Ownership” which is my
property that | have been maintaining for the past 28 years. The plans that you have received cannot
be used to calculate land area for any necessary development, standard calculations, such as
impervious surfaces, lot coverage, etc.

In addition, the current plans call for destruction of my Hedge and Cherry Tree that support and sit
atop the steep slope that exists within the fenced area adjacent to my carport. Buchan Homes’ plans
call for the clearing of the existing fence, Hedge and Cherry Tree so that a new fence can be built '
within the fenced area that | have solely maintained for the last 28 years. There is nothing in the
plans that shows any measures to protect that slope from collapsing and damaging my carport. The
plans also confirm Buchan Homes’ goal of destroying the existing fence and extending its new fence
into the fenced area at the rear or eastern section of my property that | have also exclusively
maintained for the last 28 years.

We have raised these issues with Buchan Homes and attempted to work with them to come up with a
reasonable solution since last June, but Buchan Homes has ignored these issues and submitted these
plans that fail to address them. | ask that you do not consider the above referenced application for
approval until these issues have been resolved. Please include this letter and the attached Recorded
Record of Survey into the applicant’s folder as party of record documents that the applicant will need
to respond to.

Thank you,

Scot'é' Clements
3044 67 Ave SE
Mercer Island, WA
98040



Scott Clements

3044 67th Ave SE

Mercer Island, WA 98040
206-793-1074
scottcclements@comcast.net
Website

December 20, 2022

Grace Manahan

Assistant Planner

City of Mercer Island Dept of Planning & Community Development
RE: Complaint to Quiet Title

Dear Grace,

Please find attached the Complaint to Quiet Title which was filed in King County Superior Court Friday
December 15% 2022. Because the Applicant proposes to remove vegetation and install fencing in the
area that | have obtained by adverse possession, and the Application is predicated on Applicant’s
erroneous calculation of its lot area, | ask that you (City of Mercer Island Dept of Planning &
Community Development) do not consider Application Number 2210-2120 until this matter has been
resolved by the Court.

Thank you,

3044 67t Ave SE
Mercer Island, WA
98040
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

SCOTT CLEMENTS, an individual,
NO. 22-2-20693-4 SEA
Plaintiff,
COMPLAINT TO QUIET TITLE
V.

WILLIAM E. BUCHAN, INC., a Washington
corporation,

Defendant.

l. PARTIES

1. Plaintiff Scott Clements (“Plaintiff”) owns certain real property in King County,
Washington, located at 3044 67" Avenue SE, Mercer Island, Washington, a portion of which is
identified by King County parcel no. 2174501005 (“Clements Property”).

2. Defendant William E. Buchan, Inc. (“Defendant”) is a Washington corporation.
Defendant owns certain real property in King County, Washington located at 3036 67" Avenue
SE, Mercer Island, Washington, consisting of a portion of the property identified by King
County parcel no. 2174501025 (“Defendant Property”).

3. The north boundary of the Clements Property abuts the south boundary of the
Defendant Property.

1. JURISDICTION AND VENUE
4. The Court has jurisdiction over the subject matter of this lawsuit pursuant to

RCW 2.08.010.

COMPLAINT TO QUIET TITLE -1 CAIRNCROSS & HEMPELMANN, PSS.
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5. The Court has personal jurisdiction over the parties because they are residents and
citizens of the State of Washington.

6. Pursuant to RCW 4.12.010, venue is proper in King County because the real
property that is the subject of this action is located in King County.

1. FACTS

7. Plaintiff has lived on the Clements Property since 1994, initially as a tenant.
Plaintiff purchased the Clements Property in October of 1998 and has owned and continued to
reside on the Clements Property since that time.

8. At some point prior to 1994 and at all times since 1994, a fence along north edge
of a large laurel hedge (the “Hedge”) north of the boundary of record between the two properties
and extending east of the Hedge to the east boundary (the “Fence”) has served as the de facto
boundary (“Established Boundary”) between the Clements Property and Defendant Property.

9. The Established Boundary runs approximately parallel to the northernmost
boundary of record of the Clements Property, between 7.9 and about 11.1 feet north of the
boundary of record. The area circumscribed by the Established Boundary, the boundary of
record, and the east and west boundaries of record is referred to herein as the “Adversely
Possessed Area.” Exhibit A is a recent Record of Survey map of the Clements Property,
showing the Adversely Possessed Area as the cross-hatched area north of the boundary of record.
The Hedge and Fence are identified in the survey.

10. From the time Plaintiff moved onto the Clements Property in 1994 until
Defendant’s recent purchase of the Defendant Property, Defendant Property was a rental
property occupied by long-term tenants.

11. From the time Plaintiff moved into the Clements Property in 1994, both before
and after Clements’s 1998 purchase of the Clements Property, no one from the Defendant

Property side of the Established Boundary ever crossed the Established Boundary.

COMPLAINT TOQUIET TITLE - 2 CAIRNCROSS & HEMPELMANN, PS.
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12.  Since 1994, Plaintiff has maintained the Adversely Possessed Area exclusively,
with only one exception detailed below.

13. In the mid-1990s, while Plaintiff was a tenant on the Clements Property, he hired
a crew to trim the Hedge, which was then severely overgrown. Plaintiff’s landlord reimbursed
Plaintiff for the cost of that work.

14. In the early 2000s, Plaintiff again hired a crew to trim the overgrown Hedge.

15.  The Adversely Possessed Area slopes upward to the north, and the slope increases
as one moves eastward. Plaintiff’s constant maintenance of the slope, including consistent
pruning and leaf raking, has been and is necessary to prevent sloughing and protect and ensure
the functionality of Plaintiff’s carport.

16. In 2015, a cedar tree within the Adversely Possessed Area had grown so large that
its roots were threatening the carport and foundation of the Clements Property, so Plaintiff had
the tree removed.

17.  Since 1994, the only time the owners or tenants of the Defendant Property ever
had the Hedge trimmed was in 2019. That trimming was completed through trespass onto the
Clements Property coordinated by the then owner of the Defendant Property. Plaintiff objected,
and the then owner of the Defendant Property apologized to Plaintiff for the trespass and
intrusion. In acknowledgement of Defendant’s predecessor’s trespass and to compensate Plaintiff
for same, Defendant’s predecessor asked Plaintiff to coordinate yard maintenance of the then-
exposed Defendant Property to Plaintiff’s satisfaction, and Defendant’s predecessor paid for that
yard maintenance.

18.  Defendant purchased the Defendant Property in 2021.

19. Defendant plans to develop a single-family home residence much larger than the
house currently on the Defendant Property. In November 2022, Defendant submitted a permit
application to the City of Mercer Island for its proposed demolition and construction.

Defendant’s permit is currently subject to a public comment period which ends January 4, 2023.

COMPLAINT TO QUIET TITLE - 3 CAIRNCROSS & HEMPELMANN, PS.
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20.  Defendant’s permit application includes the survey attached as Exhibit B which
purports to show the Defendant Property’s boundaries (“Defendant Survey”). The Defendant
Survey does not recognize Plaintiff’s ownership of the Adversely Possessed Area and
erroneously shows the Hedge within the Defendant Property’s purported boundaries.

21.  Defendant’s permit application indicates an intent to remove the hedge, cherry
tree and cedar stump, which are located in and contribute to the stability of the Adversely
Possessed Area, and to build a new fence upon the boundary line of record, within the Adversely
Possessed Area.

22. Defendant has recently alleged that it owns the Adversely Possessed Area.
Despite Plaintiff’s explanation to Defendant that Plaintiff has used the Adversely Possessed Area
openly, exclusively, and without permission from Defendant’s predecessor for decades,
Defendant has refused to recognize Plaintiff’s ownership of and use rights in the Adversely
Possessed Area.

23. In a June 30, 2022 letter to counsel for Clements, counsel for Defendant wrote
that Defendant “intends to proceed with its legal removal” of the Hedge and Fence.

V. CAUSES OF ACTION
FIRST CAUSE OF ACTION - ADVERSE POSSESSION

24.  Plaintiff realleges and incorporates the above allegations as though fully set forth
herein.

25.  Since at least 1994, Plaintiff and Plaintiff’s predecessor have used and possessed
the Adversely Possessed Area in a manner that is exclusive, open and notorious, hostile, actual,
and uninterrupted.

26.  Thus, Plaintiff has acquired title to the Adversely Possessed Area by adverse
possession.

27.  Plaintiff requests that the Court enter an order quieting title to the Adversely

Possessed Area in Plaintiff’s name.
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SECOND CAUSE OF ACTION - QUIET TITLE

28.  Plaintiff realleges and incorporates the above allegations as though fully set forth
herein.

29. Plaintiff is the title and actual owner of the Adversely Possessed Area for the
reasons described herein. Defendant produce no evidence justifying any alteration of Plaintiff’s
ownership of the Adversely Possessed Area.

30.  Plaintiff is entitled to an order quieting title to the Adversely Possessed Property
in his name, free and clear of any interference by Defendant.

THIRD CAUSE OF ACTION —RECOGNITION AND ACQUIESCENCE

31.  Plaintiff realleges and incorporates the above allegations as though fully set forth
herein.

32.  Since at least 1994, Plaintiff and the prior owners of the Defendant Property have
defined in good faith and have mutually recognized the Established Boundary between the
Clements Property and Defendant Property and have acquiesced in and made improvements with
reference to that boundary.

33.  The Established Boundary, marked by the Fence was certain, well-defined, and
served as the clear dividing line between the Clements Property and Defendant Property.

34.  The owners of the Clements Property and Defendant Property established the
Established Boundary as the boundary line and, by their acts, occupancy, and improvements to
their respective properties, all owners in good faith manifested their intent to accept that line as
the true boundary line.

35.  The mutual recognition and acquiescence in the line continued for decades.

36. Plaintiff is entitled to an order confirming Plaintiff is the owner of the Adversely
Possessed Area by recognition and acquiescence.

Iy

Iy
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V. REQUEST FOR RELIEF

Plaintiff requests following relief:

1. An order quieting title to the Adversely Possessed Area in Plaintiff’s name;

2. An order ejecting Defendant from the Adversely Possessed Area;

3. An award of Plaintiff’s costs and reasonable attorneys’ fees incurred in this
matter; and

5. Such other relief as the Court deems just and proper.

DATED this 16" day of December, 2022.
CAIRNCROSS & HEMPELMANN, P.S.

M

Stépken P. VanDefrhoef, WSBA No. 20088
E-mail: svande ef@calrncross com
Henry Avery, WSBA No. 54086
E-mail: havery@cairncross.com
524 Second Avenue, Suite 500
Seattle, WA 98104-2323
Telephone: (206) 587-0700
Facsimile: (206) 587-2308
Attorneys for Plaintiff Scott Clements
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Record Date: 7/21/2022 2:53 PM Rec: $287.50 In King County, WA
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Clements Public Comment Response

We have completed mediation with Clements and lawyers are working on the final agreements and
easement. Essentially, we are granting a 3’ non exclusive easement along the south property line. Any
fence or hedge would have to be built outside of this easement. The cherry tree will remain. We are also
guaranteeing the stability of the slope in this area. If we can get away without building a retaining wall,
we will probably put a 6’ fence right at the 3’ line, but if we have to build a wall we will probably do a
pyramidalis hedge because fence+wall cannot exceed 6’ in the 10’ setback.
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